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Executive Summary 

The Great Barrier Reef Marine Park Authority (GBRMPA) is responsible for the care and 
development of a marine park within the Great Barrier Reef region. The object of the marine 
park is conservation of the reef. Reasonable use of the reef must be ensured in the development 
of zoning plans and management plans. Under its legislation, the Great Barrier Reef Marine 
Park Authority in drawing up zoning plans for usage of the area, must take into account all 
existing uses. 

Within the marine park there are Aboriginal individuals and groups who continue to identify 
themselves as traditional owners of maritime estates and who are keen to have their traditional 
claims to ownership of estates recognised. There is also a keen interest among maritime 
Aboriginal people to become more directly involved in marine management and decision- 
making within the park. The great strength of the bonds linking Aboriginal people and their 
land is common knowledge but the knowledge and recognition of the cultural, economic and 
political importance of Aboriginal ‘sea country’ has not been given as much emphasis or 
attention. 

This report considers the broad direction of how Aboriginal and Ton-es Strait Islander interests 
should be incorporated in the marine park. 

Existing and emerging international legal norms support Aboriginal people with regard to 
entitlements to coastal marine resources as well as their strong interests as partners in co- 
management regimes. These legal norms and principles should inform the Authority as it 
structures its policies with respect to Aboriginal interests in the park. 

Political and legal developments in a number of countries that are attempting to deal with 
marine rights and indigenous people also need to be understood because these developments 
demonstrate that the political importance of sea rights is now seen as a matter of some interest 
by Aboriginal people, not only as a focus for Aboriginal identity and to compensate for past 
wrongs, but also to gain the economic potential that the sea and its resources may provide. 

In Canada, New Zealand, the US and the South Pacific indigenous groups have taken their 
battle for indigenous sea rights to the courts and won. Judicial decisions have been followed by 
legislative and executive changes which have given indigenous owners a primary role in the 
management of the marine resources of traditional domains. In framing its policies the 
Authority should be aware that the broad political and legal trends overseas exhibit a respect 
for the existence of genuine, and possibly extensive marine resource rights and a commitment 
by government to prepare for co-management negotiations. 

At the national level Aboriginal groups have concentrated on land ownership. Aborigines have 
thus put their political energies into negotiating land rights. This is reflected in the fact that the 
recognition of Aboriginal ‘sea country’ has not seen much movement at the legal or political 
level. However, Aboriginal groups are now looking closely at how indigenous marine rights 
issues are being developed overseas. It seems likely that marine oriented indigenous people in 
Australia will want to study such developments, legal trends and agreements and examine their 
relevance for their own situation. 

Perhaps the greatest boost to Aboriginal demands for marine rights has come from the Murray 
Island case, which in June 1992 effectively overturned the long held legal doctrine of terra 
nulfius; that Australia was land belonging to no-one prior to Crown acquisition of sovereignty. 
Mabo certainly opens the way for arguments supporting marine traditional native property 
rights, although there are different problems in applying native title to the seabed than is the 

1 



case on land. Mabo has and will continue to raise expectations by Aboriginal groups for 
recognition of marine estates and to raise aspirations for a greater degree of involvement in 
marine policy matters that affect their traditional maritime domains. The most likely offshore 
rights are those associated with fishing and marine hunting for food. 

Mabo principles if applied to native marine rights issues could see some groups take their cases 
to the courts. The Authority should avoid costly litigation by taking positive steps to respond 
to what have been the conservative claims of Aboriginal people to joint as opposed to exclusive 
management strategies in the park. 

GBRMPA has taken a number of steps to recognise Aboriginal interests in the park and it is 
perhaps unfortunate that there may have grown up a perception by some that the Authority has 
not considered Aboriginal traditional use and rights. There has certainly been a category of 
traditional hunting and gathering with an associated definition of traditional inhabitant in all 
zoning plans from the Cairns plan onwards. In fact the Authority has led the way in 
commissioning research on various aspects of Aboriginal maritime culture. The reputation of 
the Authority has been given a boost by these reports. Again on the issue of consultation it is 
probably fair to say that for some Aboriginal communities the Authority was the first 
government agency to consult them on anything. While the Authority has undertaken a number 
of positive steps its efforts have been somewhat token. It has failed to come to grips with a 
number of key recommendations that it has already been given in previous research reports on 
the way forward on indigenous issues in the marine park. 

The Authority needs to act on these if it is to be seen to be seriously addressing Aboriginal and 
Tortes Strait Islander interests. Indigenous issues are really long-term and cannot be submerged 
by short-term considerations in marine management. As 1993 is the International Year for the 
Worlds Indigenous People the Authority has a chance to be recognised as undertaking positive 
steps to realise Aboriginal and Torres Strait Islander marine interests by developing co- 
management arrangements in appropriate areas in the Marine Park. 

The key recommendations that the Authority needs to consider relate to places on the 
consultative committee, longer term structures to facilitate consultation, recognition of 
Aboriginal clan boundaries and maritime estates in zoning and management plans, 
establishment of Aboriginal heritage zones, the need for Aborigines to be involved in joint 
management strategies, using community rangers and extra resources for Aboriginal liaison. 
The Authority will also need to liaise with relevant Queensland State Government departments 
and be actively involved in negotiations on land claims and claims to tidal areas under the new 
Queensland Aboriginal and Tones Strait Islander Lands Acts. The new Acts may well see more 
Aboriginal coastal communities in the future. Resources will need to be provided if a 
successful Aboriginal and Torres Strait Islander strategy is to be implemented. 
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Terms of Reference ; _’ ’ 

.’ I ,a- 
1. Analysis of legal and political trends in Australia and overseas countries with respect to 

the recognition of the rights of indigenous people to marine resources. 

2. Analysis of implications of these legal and politicaltrends for GBRMPA. 

3. Examination of the recommendations presented to the.GBRMPA from commissioned 
research, workshop proceedings and MPA decisions etc. 

4. Analysis of actions which the GBRMPA could take with respect to.ATSI interests. 
having regard for compliance with Government policy and directions, moral obligations, 
statutory requirements and the State/Commonwealth division of powers, effects on other 
park users, current ATSI practices with respect to traditional hunting and fishing, 
endangered species legislation, establishment of co-management strategies, Aboriginal 
Management Zones, etc. 
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1. INTERNATIONAL LEGAL DEVELOPMENTS RELATING TO 
RECOGNITION OF ABORIGINAL PEOPLES’ RIGHTS TO MARINE 
RESOURCES 

International legal interest in indigenous peoples has increased steadily since 1982, when the 
UN Economic and Social Council created a Working Group on Indigenous Populations. There 
has also been a growing direct involvement of indigenous people themselves in all levels of 
international decision-making (Barsh 1986; Hannum 1988; Williams 1990; Shutkin 1991; 
Tones 199 1). 

The GBRMP Act (s.65) applies to all persons, vessels and aircraft ‘subject to the obligations of 
Australia under international law, including obligations under any agreement between 
Australia and any other country or countries’. The GBRMPA should be aware that both existing 
and emerging international legal norms support Aboriginal peoples with regard to entitlements 
to coastal marine resources, as well as their strong interests as partners in co-management 
regimes. These legal norms should be understood in the context of the GBRMPA developing 
its policies with respect to Aboriginal marine interests in the park. The instruments broadly 
recognise the rights of peoples to self-determination, the protection of cultural rights and to 
land and resource rights. It is important that the GBRMPA in the development of its policies be 
informed by the international context of state responsibilities and human rights obligations, 
even though in many cases there may be very weak enforcement procedures. 

1.1 International Covenant on Civil and Political Rights 

Several areas of emerging legal norms are important as sources for protecting indigenous 
peoples’ rights. Article 27 of the International Covenant on Civil and Political Rights1 (ICCPR) 
provides that: 

In those States in which ethnic, religious or linguistic minorities exist, persons belonging to 
such minorities shall not be denied the right, in community with the other members of their 
group, to enjoy their own culture, to profess and practice their own religion, or to use their 
own language. 

This provision has been interpreted by the UN Human Rights Committee as including a 
protection for the economic and cultural dimensions of resource harvesting. The case was in the 
context of a complaint by an indigenous person from Sweden relating to the right to carry out 
reindeer husbandry. The Committee found that while the regulation of an economic activity is 
normally a matter for the state, where the activity is ‘an essential element in the culture of an 
ethnic community, its application to an individual may fall under article 27 of the covenant’.2 
The Committee has also held that a law which prevented a member of an indigenous minority 
from residing on a tribal reserve was a denial of his rights to access his native culture and 
language if no such community lived outside the reserve. 3 In another case the Committee held 
that the leasing of Indian land by the Canadian government for commercial timber purposes 
violated article 27 because it could destroy the traditional lifeground of the Lubicon Lake 
band.4 

L Entered into force for Australia on 13 August 1980. The Covenant is a schedule to the Human Rights and Equd Opportunity 
Commission Act 2986 (Cth). Cultural rights under the International Covenant on Economic, Social and Cultural Righk (ICESCR) 
are worth noting. This treaty was ratified by Australia and came into force in 1976. The ICCPR is, however, more relevant to 
Australia as no steps have been taken by Australia to incorporate the provisions of the ICESCR formally into domestic Law. 
’ Kitok v Sweden UN Dot CCPR/C/33/D/197/1985 released 10 August 1988 p.10. 

3 Lovelace v, Canada Report of the Human Righte Committee UN GAQR36th MI%. Supp, No. 40, Annex Agenda Item 18 at 166 
UN Dot A/36/40. 
4 Chief Ominayak and the Lubikon Lake Cree band v Canada UN Dot CCPR/C/36/D167 1964 released 28 March 1990. 
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Article 27 will likely evolve in the context of Aboriginal rights to harvest resources, including 
marine resources, especially where it can be shown that the activity is integral to Aboriginal 
culture. It should be noted that Australia acceded on 25 September 1991 to the Optional 
Protocol of the International Covenant on Civil and Political Rights, whereby individuals (not 
groups) can in certain circumstances lodge a complaint with the Human Rights Committee 
concerning compliance by Australia with its obligations under the Covenant.5 An individual 
must exhaust all available domestic remedies before submitting a written communication to the 
committee for a confidential hearing. This rule may be waived where the application of 
domestic remedies is unreasonably prolonged. This highlights the possible implications 
internationally if Australian human rights standards do not conform with standards as 
interpreted by the Committee. 

1.2 International Convention for the Elimination of all Forms of Racial Qiscrimination 

Australia ratified the International Convention for the Elimination of all Forms of Racial 
Discrimination in September 1975. Article 5 creates a positive obligation on Australia to 
prohibit and eliminate racial discrimination and to guarantee equality before the law. Such 
equality extends to equality of economic, social and cultural rights. The Racial Discrimination 
Act 1975 partially implements the Convention. Australia’s obligations under the Convention 
require special measures to equalise the effects of past discrimination or to meet special need. 
Special measures are a form of discrimination in that they represent a form of different 
treatment toward an individual or group because of their racial identity or ethnic group. Article 
4 of the Convention deals with this matter directly: 

Special measures taken for the sole purpose of securing adequate advancement of certain 
racial or ethnic groups or individuals requiring such protection as may be necessary in order 
to ensure that such groups or individuals equal enjoyment or exercise of human rights ana’ 
fundamental freedoms shall not be deemed racial discrimination, provided, however, that such 
measures do not, as a consequence, lead to the maintenance of separate rights for different 
racial groups and that they shall not be continued after the objectives for which they were 
taken have been achieved. 

The High Court has ruled that a provision in the South Australian Lands Right Act which 
restricted access to Aboriginal land without special permission was prima facie discrimination 
on the basis of race but was valid because it was a ‘special measure’ under the Convention. 6 

1.3 International Labor Organisation Convention No. 169 

In the field of international protection for Aboriginal rights, mention should also be made of 
the work of the International Labor Organisation. In 1989 it adopted a new Convention 
Concerning Indigenous and Tribal Peoples in Independent Countries. This far-reaching 
convention was the result of pressure from indigenous organisations to revise an earlier IL0 
convention No. 107 which was adopted in 1957. IL0 107 was adopted by only a few countries 
because of outdated references, in particular the emphasis on ‘integration’ was not seen as 
reflecting present thinking on the provision of a degree of autonomy and self-management for 
indigenous peoples. The drafting sessions were attended by indigenous NGO’s-a first for the 
ILO, which ordinarily limits its meetings to governments, national trade unions, and employers’ 
organisations. A coalition with the trade unions moreover gave indigenous peoples control of 
one third of the votes in the negotiations. This resulted in a comparatively strong final text 
(Barsh 1987). The treaty has thus far been ratified by Bolivia, Colombia, Mexico and Norway 
and entered into force on 5 September 199 1. The main theme of the Convention is indigenous 

5 Justice Elizabeth Evatt has recently been elected to the Committee. 
6 Gerhardy v. Brown (1985) 59 A.L.J.R. 311. 
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peoples’ rights to ‘control, as far as possible, their own development’. This includes their rights 
to continue to own and operate and manage every part of the ecosystem they have traditionally 
used, except minerals; to ‘collaborate’. in planning and impact assessment if nearby lands are 
developed; and to be protected from adverse environmental impacts. It does include several 
provisions which could be very important in the future: 

Article 7. Identification and Monitoring 

1. The peoples concerned shall have the right to decide their own priorities for the process 
of development as it affects their lives, beliefs, institutions and spiritual well-being and the 
lands they occupy or otherwise use, and to exercise control, to the extent possible, over their 
own economic, social and cultural development. In addition, they shall participate in the 
formulation, implementation and evaluation of plans and programmes for national and 
regional development which may affect them directly. 

2. The improvement of the conditions of life and work and levels of health and education of 
the peoples concerned, with their participation and co-operation, shall be a matter of priority 
in plans for the overall economic development of areas they inhabit. Special projects for 
development of the areas in question shall also be so designed as to promote such 
improvement. 

3. Governments shall ensure that, whenever appropriate, studies are carried out, in co- 
operation with the peoples concerned, to assess the social, spiritual, cultural and 
environmental impact on them of planned development activities. The results of these studies 
shall be considered as fundamental criteria for the implementation of these activities. 

4. Governments shall take measures, in co-operation with the peoples concerned, to protect 
andpreserve the environment of the territories they inhabit. 

Article 13. Public Education and Awareness 

I. In applying the provisions of this Part of the Convention governments shall respect the 
special importance for the cultures and spiritual values of the peoples concerned of their 
relationship with the lands or territories, or both as applicable, which they occupy or 
otherwise use, and in particular the collective aspects of this relationship. 

2. The use of the term “lands” in Articles 15 and 16 shall include the concept of territories, 
which covers the total environment of the areas which the peoples concerned occupy or 
otherwise use. 

Article 14. Impact Assessment and Minimizing Adverse Impacts 

1. The rights of ownership and possession of the peoples concerned over the la&s which 
they traditionally occupy shall be recognised. In addition, measures shall be taken in 
appropriate cases to safeguard the right of the peoples concerned to use lands not exclusively 
occupied by them, but to which they have traditionally had access for their subsistence and 
traditional activities. Particular attention shall be paid to the situation of nomadic peoples 
and shifting cultivators in this respect. 

2. Governments shall take steps as necessary to identify the lands which the peoples 
concerned traditionally occupy, and to guarantee effective protection of their rights of 
ownership and possession. 
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3. Adequate procedures shall be established within the national legal system to resolve 
land claims by the peoples concerned. 

Article 15. Access to Genetic Resources 

1. The rights of the peoples concerned to the natural resources pertaining to their lands 
shall be specially safeguarded. These rights include the right of these peoples to participate in 
the use management and conservation of these resources. 

2. In cases in which the State retains the ownership of mineral or sub-surface resources or 
rights to other resources pertaining to lands, governments shall establish or maintain 
procedures through which they shall consult these peoples, with a view to ascertaining whether 
and to what degree their interests would be prejudiced, before undertaking or permitting any 
programmes for the exploration or exploitation of such resources pertaining to their lands. 
The peoples concerned shall wherever possible participate in the bengits of such activities, 
and shall receive fair compensation for any damages which they may sustain as a result of 

such activities. 

Article 23. Conference of the Parties 

1. Handicrafts, rural and community-based industries, and subsistence economy and 
traditional activities of the peoples concerned, such as hunting,fishing, trapping and 
gathering, shall be recognised as important factors in the maintenance of their cultures and in 
their economic self-reliance and development. Governments shall, with the participation of 
these people and whenever appropriate, ensure that these activities are strengthened and 
promoted. 

2. Upon the request of the peoples concerned, appropriate technical and financial 
assistance shall be provided wherever possible, taking into account the traditional 
technologies and cultural characteristics of these peoples, as well as the importance of 
sustainable and equitable development. 

States which ratify Conventions are legally bound to meet their obligations under the 
provisions of the instruments. This convention, if ratified by Australia, will place a positive 
obligation to safeguard Aboriginal marine resource rights, particularly a right to continuity of 
enjoyment of subsistence resources, including fisheries. 7 The convention requires governments 
to negotiate and seek agreements with indigenous peoples before taking any action affecting 
them directly, and to obtain their consent to measures which treat them differently from other 
persons. A decision on Australian ratification is expected to be made sometime in 1993. As 
Australia has consistently taken a prominent role in the development of international standards 
for the protection of the rights of indigenous peoples it would be consistent with this 
involvement for Australia to ratify this convention. 

1.4 1982 Law of the Sea Convention 

Another area of relevance may be the conceptual framework of the 1982 Law of the Sea 
Convention. Australia has signed but not ratified the Convention. The Convention is expected 
to enter into force in the next year. (Currently there are 5 1 States that have ratified the 
Convention. It requires 60 ratifications to enter into force.) Compensation may be paid to 
indigenous peoples displaced, marginalised or otherwise injured by marine or marine related 

‘Some Aboriginal groups claim that the Convention does not go far enough. They claim firstly that it provides for consultation 
with indigenous people rather than control by these people on issues affecting them, secondly that it fails to address the issue of 
sovereignty, thirdly the use of the term ‘peoples’ in the Convention is given a restricted meaning, in particular as it affects the 
right to self-determination and finally that in parts it remains ‘assimilationist’, (Personal communication Peter Schnienx, ATSIC). 

7 



developments. Article 235 urges states to develop the law and procedures for compensation 
payable because of pollution damage to the marine environment. Such an international 
obligation may be voluntarily assumed by states at a national level, as well as in a negotiated 
search with indigenous peoples as to the parameters of an adequate compensation scheme 
(Valencia and VanderZwaag 1989,156). 

1.5 Draft Declaration on the Rights of Indigenous Peoples 

Also important in the emerging international norms in the field of Aboriginal rights and of 
particular interest in considering Aboriginal marine interests is the recent United Nations Draft 
Universal Declaration of the Rights of Indigenous Peoples (Sanders 1989; Barsh 1990). The 
Working Group on Indigenous Populations has met every year since its establishment in 1982 
except 1987, providing a uniquely unrestricted forum for indigenous peoples to express their 
concerns. Representatives of Australian indigenous organisations have participated in the 
Working Group’s negotiations. Early drafts were prepared by the Chair of the Working Group, 
Professor Erica-Irene Daes of Greece, but a new procedure was adopted in 1990, in which 
representatives of both governments and indigenous peoples participated in revising the text 
line by line. This recognised the special character of indigenous peoples since non-government 
organisations (NGOs) do not have a formal drafting role in UN bodies. A number of the draft 
principles may open the door to greater maritime rights for indigenous peoples:8 

Operative paragraph 16 

Indigenous peoples have the collective and individual right to own, control and use the lands 
and territories they have traditionally occupied or otherwise used. This includes the right to 
the full recognition of their own laws and customs, land-tenure systems and institutions for the 
management of resources, and the right to effective measures by States to prevent any 
interference with or encroachment upon these rights. Nothing in the foregoing shall be 
interpreted as restricting the development of self-government and self-management 
arrangements not tied to indigenous territories and resources; 

Operative paragraph I7 

Indigenous peoples have the right to restitution or, where this is not possible, to just and fair 
compensation for lands and territories which have been confiscated, occupied, used or 
damaged without their free and informed consent. Unless otherwise freely agreed upon by the 
peoples concerned, compensation shall preferably take the form of la& and territories of 
quality, quantity and legal status at least equal to those which were lost; 

Operative paragraph 18 

Indigenous peoples have the right to the protection and, where appropriate, the rehabilitation 
of the total environment and productive capacity of their lands and territories, and the right to 
adequate assistance, including international cooperation, to this end. Unless otherwise freely 
agreed upon by the peoples concerned, military activities and the storage or disposal of 
hazardous materials shall not take place in their lands and territories; 

* Ref UN Dot E/CN.4/Sub.2/1992/20 August 1992. 
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g The conceptual framework in the declaration finds support in the World Commission on Environment and Development 
which stressed the need for indigenous participation in resource development decisions. 
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